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“... The fact that land cannot be created 
and is indispensable forbids leaving its use 
entirely to the opaque and uncontrollable 
play of free market forces and to the option 
of the individual; (...) a just order of law 
and society rather asserts and maintains 
the interests of the community concerning 
land to a far higher degree than for other 
property.” 

from a ruling  

of the Federal Constitutional Tribunal 

of the Federal Republic of Germany

The growing chaos in the planning 
of Polish towns and villages; build-
ings being erected on land that is not 
equipped with utilities; the fact that 
for years now housing construction 
has not kept pace with demand; the 
lack of motorways and sports facili-
ties; shopping centers being opened in 
places that are not fit for the purpose 
– these are just a few examples of the 
problems that the Polish planning sys-
tem is having trouble addressing. The 
approaches taken in other countries 
shows that effective solutions can be 
found. A report has been drawn up as 
part of the Ernst & Young Better Gov-
ernment Programme entitled “Land 
Use and Development. Polish Regula-
tory Framework and Democratic Rule 
of Law Standards.” In the report, the 
authors, Professor Hubert Izdebski, 
Doctor Aleksander Nelicki and Doc-
tor Igor Zachariasz, having carried 
out an analysis of the Polish, English 
and German systems, show the opti-
mum shape that planning legislation 
should take and how best it should 
be applied. 

I. European standards 

Based on their analysis of the planning 
systems in England and Germany, the 
report’s authors have identified five 
standards for a democratic lawful state 
in this respect: 
1.	� Only land that has already been 

developed is protected; all new 
spatial development requires the 
consent of the public authorities. 

2.	�T he public authority with the power 
to take decisions on urban planning 
in a given town or area is the local 
government authority, at the lowest 
level. 

3.	� Whether or not a site can be devel-
oped depends on the condition of 
the infrastructure – providing utili-
ties on a site is a public obligation 
(although it can be shifted to the 
private investor). 

4.	�The local authority is responsible 
for preventing planning chaos and 
resolving conflicts centered on vari-
ous alternative planning methods, 
by balancing public and private 
interests – through ensuring proper 
public participation in the process, 
and administrative and judicial 
control. 

5.	�Control is exercised over spatial 
planning through a detailed speci-
fication of site development condi-
tions. In certain situations, a depar-
ture from the plans is admissible 
and an investment being carried 
out on a site without plans is also 
admissible. 

It was no accident that the authors 
chose England and Germany for their 
examination. The systems in both 

these countries are regarded as being 
effective and well-established, and 
both countries have well-established 
lowest level local planning authori-
ties; however, their actions as regards 
spatial planning depend on decisions 
taken by higher level public authori-
ties. A planning document hierarchy 
exists in both systems – documents 
drawn up at a higher level and for wider 
areas are binding on plans drawn up 
by local authorities. At the same time, 
these are two very different regulatory 
systems, described frequently as being 
diametrically opposed: one is based on 
flexible solutions (England), and the 
other (Germany) provides assurance 
as to spatial planning. 

II. The Polish Solution 

When formulating the above stan-
dards, the authors also assessed the 
Polish approach to legislation and the 
application of law at local level. They 
came across numerous shortcomings 
in the Polish system; however, a quick 
glance at our solutions shows that they 
do not appear to be so very different 
from the solutions adopted in more 
well-established systems. It could even 
be said that Poland is attempting to 
find a balance between the assurance 
given by the German system and the 
flexibility of the English system. 
The main divergences between the 
Polish approach and the standards 
applied in well-established European 
systems are as follows: 
1.	� Ownership rights to land are widely 

interpreted in Poland as the right to 
develop the land, which translates 
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in practice into a claim for spatial 
planning to be specified by way of 
an administrative decision. 

2.	�There are significant differenc-
es between the documents that 
specify a municipality’s planning 
policy (feasibility and planning 
studies, and specifically decisions 
on building conditions) and the 
standards adopted in English and 
German documents. This leads to 
spatial planning in Polish cities and 
towns being ruled to a great extent 
more by random decisions than by 
planned local authority actions. 

3.	�T here is no integration between spa-
tial planning and investment plan-
ning, and because of the generality 
of the description of how a site will 
be provided with utilities and how 
this will be financed, this means 
that sites are not properly prepared 
for investments that are permitted 
in plans and by decisions. 

4.	� Public participation in the planning 
process in Poland is of a formal 
nature and is based on agreement 
rather than on legal acts or planning 
documents, as it is in the English 
and German systems. Supervision 
of plan preparation has also a for-
mal nature, as they do not enter in 
discussions on the merits.

5.	�Polish provisions on the admissi-
bility of site usage designation are 
not well drafted. This is manifested 
by the absence of determinations 
regarding site usage and the admis-
sibility of developing specific plots 
of land. There is also no require-
ment for reasons to be provided 
for the solutions adopted in local 
master plans. 

III. Proposed changes 

The changes proposed by the authors 
of this report are aimed at increas-
ing spatial planning efficiency by 

strengthening the planning power of 
the municipalities and at the same time 
introducing mechanisms to ensure that 
state planning policy is followed. The 
authors also think that regulations 
should be introduced to integrate the 
entire spatial system, as this in turn will 
ensure good planning quality. 

The report sets out these proposals, 
categorized as follows. 

A.	To strengthen the municipalities’ 
planning power: 
1.	� Legal provisions should be adapted 

to a constitutional understanding 
of the protection of the ownership 
right, in order to make it clear that 
only the existing planning status is 
protected (financial claims should 
only be justified by infringement in 
this respect). 

2.	�Systemic solutions and provisions 
of law should force through the co-
ordination of the actions of public 
entities as regards planning policy 
(in place of the current discretion-
ary arrangements); it should be 
made clear that when giving an 
opinion on plans and documents, 
the public entity is carrying out 
a public task. 

3.	�T he municipality should be obliged 
to draw up a list of sites for compact 
development, and municipal coun-
cils should be given the opportunity 
to adopt resolutions constituting 
simplified local master plans. Desig-
nating a given plot of land for devel-
opment should be contingent on the 
land having adequate utilities. 

4.	� Public participation should be a real-
ity, not merely a formal requirement. 
A mechanism should be introduced 
to encourage public debate on the 
draft of a plan, which should give 
several solution options. 

5.	� Administrative and judicial control 
over the participation process itself 
should be ensured (special attention 

should be paid to the supervision of 
applications that are rejected). 

B.	To ensure planning system integra-
tion: 
1.	�T he concept of decisions on site 

building and development condi-
tions should be eliminated and 
replaced by local “mini” master 
plans drawn up for small sites. 

2.	� Feasibility and development studies 
should become a real tool in munici-
pal planning, and their determina-
tions as regards infrastructure should 
be binding on all public authorities. 

3.	�E xisting specific provisions should 
be supplemented by general rules 
on the spatial structuring proce-
dure (e.g. by a rule that the renova-
tion and modernization of already 
developed sites takes priority over 
the development of empty sites). 

4.	� A rule should be introduced under 
which the municipality, when adopt-
ing a local master plan, is obliged to 
provide utilities for any site covered 
by the plan.

5.	�One key requirement is for a rule 
to be introduced to the effect that 
plans should be drawn up specifi-
cally for land plots and should con-
tain a reference to the designation 
of these plots. An obligation should 
also be introduced for justif ication 
of the adopted solutions to be 
attached to the local master plan. 

Other acts should also be amended 
(besides the Spatial Planning Act, the 
Real Estate Management Act and the 
Construction Act) to facilitate the 
introduction of suitable planning tools 
for the tasks to be carried out by gov-
ernment administration, and to ensure 
that government plans correlate with 
voivodship master plans. The govern-
ment administration, in order to carry 
out its mandatory tasks, needs widely 
applicable powers to influence local 
authorities. � ®
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